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Dear Bruce Crawford, 
 
Impact of Brexit on Devolution 
 
Thank you for your letter of 30 October 2020 seeking the views of the 
Equalities and Human Rights Committee on the evolving scrutiny functions of 
the Scottish Parliament and its Committees, in light of changes to the 
devolution settlement arising from the UK‟s withdrawal from the European 
Union. 
 
Given the remit of the Committee, it has set out set how equalities and human 
rights broadly intersects with the topics of:   
 

 The keeping pace power 

 Common frameworks 

 The UK internal market 

 Trade deals 
 
As can be seen from the detail set out below, the equalities and human rights 
remit is closely linked to the „keeping pace‟ power.  
 
Keeping pace with the EU (para 8) 
 
The Committee is particularly mindful of the need to keep up to date on what 
will happen to the equalities and human rights landscape now that the UK has 
left EU and after the transitional period. When the transition period ends there 
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will be no need to comply with or implement EU law. This means the 
Parliament and its committees will need to give consideration as to how this 
gap is filled. 
 
In terms of human rights the Committee draws your attention to the First 
Minister‟s Advisory Group on Human Rights Leadership which was set up to 
make recommendations on how Scotland can lead by example in the field of 
human rights. A key concern for the Advisory Group was what might happen 
to the human rights landscape after Brexit. The group used three guiding 
principles to develop their recommendations: 

 

 non-regression from the rights currently guaranteed by membership of 
the European Union 

 keeping pace with future rights developments within the European 
Union 

 continuing to demonstrate leadership in human rights. 
 
Its principal recommendation was the creation of a new statutory human rights 
framework for Scotland, in the next Parliamentary session. 
 
Therefore, the Committee would see this proposed new human rights 
framework as an area it would want to be proactively keeping track of. It 
would be important to seek updates on that work in Session 6.  As such, the 
Committee has identified human rights as an area the Scottish Government 
would want to keep pace on.  
 
The Committee agrees that the matter of whether Parliament should be 
dependent on the Scottish Government in identifying what might or might not 
be suitable for the „keeping pace‟ power is an important consideration and, as 
such, agrees that early wider parliamentary engagement in the policy 
development process would be appropriate. 
 
Common Frameworks (para 18) 
 
The Committee has noted that the latest UK Government analysis sets out 
each of the 154 areas of EU law that intersect with devolved competence in 
one or more devolved administration, see: Frameworks Analysis 2020: 
Breakdown of areas of EU law that intersect with devolved competence in 
Scotland, Wales and Northern Ireland (Sept 2020). 
 
It is understood by the Committee that a UK common framework is an agreed 
common approach to policy areas that are currently governed by EU law (until 
the end of the transition period) and intersect with areas of devolved 
competence. The aim is to ensure coherent approaches to regulation are 
maintained across the UK at the end of the transition period. They will also 
enable the UK Government and the devolved administrations of Scotland, 
Wales and Northern Ireland to make different choices on how to implement 
the rules in some of these policy areas. 
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There are 115 “Policy areas identified where no further action is required to 
create a framework, and the UK Government and devolved administrations 
will continue to cooperate.”  
 
In relation to the equalities part of the Committee‟s remit, Equal Treatment 
Legislation is included as a policy area where no common framework is 
required: 
 

“It bans discrimination and harassment in employment on the following 
grounds: sex, race, age, disability, sexual orientation and religion or 
belief. It also bans discrimination in the provision of services on 
grounds of sex and race. It also requires the existence of an equalities 
monitoring body, such as EHRC.” 
 

Equal Treatment Legislation includes a mixture of devolved and reserved 
competence. „Equal Opportunities‟ is reserved to the UK Parliament under 
Schedule 5 of the Scotland Act 1998. There are exceptions which allow the 
Scottish Parliament to „encourage and promote‟ equal opportunities, and to 
impose duties on Scottish public bodies to carry out their functions with due 
regard to meeting equal opportunity requirements. The Scotland Act 2016 
devolved further powers on equal opportunities. 
 
The Committee has taken evidence on Brexit, with reference to the EU 
directives – „Equal Treatment Legislation‟ - on 3 November 2016 and 30 
November 2017, and 8 March 2018: 
 

 Council Directive 2000/43/EC implemented the principle of equal 
treatment between persons irrespective of racial or ethnic origin. The 
directive outlaws discrimination on grounds of racial or ethnic origin in 
the areas of employment, vocational training, goods and services, 
social protection, education and housing. 

 

 Council Directive 2000/78/EC established a general framework for 
equal treatment in employment and occupation. The directive 
introduced protection from direct and indirect discrimination in 
employment in respect of age, disability, religion and belief and sexual 
orientation. 

 

 Council Directive 2004/113/EC implemented the principle of equal 
treatment between men and women in the access to and supply of 
goods and services. 

 

 Council Directive 2006/54/EC consolidated a number of previous 
directives and further implemented the principle of equal opportunities 
and equal treatment of men and women in matters of employment and 
occupation (consolidated 76/207/EEC, 86/378/EEC and 75/117/EEC, 
all as amended). 

 
The Committee does not therefore have involvement in the scrutiny of 
common frameworks, however it is keen to continue to monitor Equal 
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Treatment Legislation at EU level and how the Scottish Government is 
working with the UK Government.  This, the Committee believes, is an area 
that should be covered by the „keeping pace‟ power.  
 
UK Internal Market Bill 
 
The Bill introduces two market access principles: mutual recognition and non-
discrimination.  
 
It is applying the principle of non-discrimination to the trade of goods and 
services across the UK.  
 

“A requirement not to discriminate (a „non-discrimination principle‟) 
provides additional support to mutual recognition. This makes it 
unlawful for a government to regulate in any way that affords less 
favourable treatment to goods, professionals or service providers 
originating in or from another territory to that afforded to its own goods, 
professionals or service providers.” (para 132 (UK Internal Market 
White Paper July 2020). 

 
The Scottish Parliament refused consent on the Bill on 7 October 2020. 
Also, the Committee notes a similar principle seems to be used by the World 
Trade Organisation - principles of the trading system. 
 
It is hard to know at this stage what the impact of this provision will be as it is 
about non-discrimination in terms of trade within the UK. The Committee 
therefore views this as an area which it will wish to monitor if the Internal 
Market Bill passes into law. 
 
Trade agreements 
 
There is an argument for upholding human rights protections in trade 
agreements. 
 
This has been made by the Equality and Human Rights Commission (EHRC). 
For example, see EHRC‟s response to the International Trade Committee 
inquiry on UK Trade Policy Transparency and Scrutiny (22 June 2018). The 
SHRC also make passing reference to trade agreements and the need to 
uphold rights, in this response too: Briefing to the EU Justice Sub-Committee 
Inquiry into Rights After Brexit (May 2019).  
 
Again, the Committee would want to make sure that the UK Government‟s 
future trade agreements uphold human rights protections.  
 
Resource Implications 
 

The Committee notes that if this monitoring and scrutiny work is in addition to 

its everyday scrutiny activity, then this would require additional Clerking and 

SPICe resources to respond to the increase in workload. 
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I trust these comments are helpful.  

 
Your sincerely, 
 

  
Ruth Maguire MSP 
Convener 
 
 
 
 
 
 
 

 
 
 
  
 

 


